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The development of consumer protection in Australian telecommunications is closely linked to the development of competition.

Parallel paths in the liberalisation process

In the development of competition, there is a path to be followed of legislating for competition, setting rules for interconnection, initially protecting competitors and then step-by-step taking away those pro-competitive measures as the market matures.  So too,  in consumer protection there is a similar journey. 

At first government is providing a one-size-fits-all telecommunications service. Then there is a move to government prescribing what constitutes fair treatment and fair prices while also encouraging industry to take increasing responsibility for how it treats its customers.  The end point of the journey is when there are only a few government-prescribed protections that are specific to the telecommunications industry, and industry and consumers are working together for mutual benefit.  Australia is reasonably well into that journey, and I can illustrate that with a couple of points.

Consumer benefits from telecommunications liberalisation

Consumer protection is only one side of the total picture of what happens to consumers when telecommunications regimes are liberalised.  Consumer protection is really about the things to be done so that competition does not have bad effects on some sectors of the population.  The other side of it is that competition and liberalisation bring benefits to consumers.  Prices go down when there is competition,  and prices have declined markedly in Australia especially in long distance and international services.  Some of that is the result of  technological change, but the role of competition in bringing those lower prices has been crucial.  As well, competition provides choice, both of services and providers, so that if consumers are unhappy or think other products and services would better suit their needs, they can go elsewhere.  

Given these competition considerations, the level of consumer benefits from competition is an indicator of progress, and this benefit level has been estimated in Australia.   The assumptions made about how consumers value non-price factors significantly affects the absolute size of estimates of consumer benefits.  However, the incremental benefits to consumers of telecommunications services have been positive in each year ranging from a low of around $0.5b in 1996-7 to between $5.5b and $12b in the year 2000-1.

Government consumer protection is more necessary when unhappy customers have nowhere else to go,  or they are at the unreasonable mercy of a supplier they are obligated to.  

Effectiveness of general consumer protection 

Once the telecommunications industry has achieved full competition and liberalisation, it will be more like other industries that obey the laws of the marketplace, like construction, the vehicle industry, retail or whatever.  Then it will be not so necessary to have consumer protection specific to telecommunications.  Telecommunications consumers can then be protected by the general provisions of consumer law.  

For example, rather than say ‘when you advertise mobile phone deals, you are not allowed to describe a subsidised handset as “free”, you can say ‘there has to be truth in advertising’ and that applies whether it is with mobile phones, household detergents or luxury cars that are being advertised.  Australia is getting close.  

When telecommunications providers or their agents are taken to court for misconduct in the marketplace, it is usually general legislation that they are breaching, not telecommunications legislation.

Australia’s starting point 

1988 is the starting point for Australia’s more recent consumer protection journey in telecommunications. It is really the year in which Australia started its move towards competition, and the development of competition and changing consumer protection have been closely linked. In that year of 1988, more than 95% of Australian households were connected to the telephone, up from about 77% ten years earlier.  There was still a monopoly provider, although it was moving away from being a government department and towards being a corporate body at that time.  

If as a consumer in 1988, you had a complaint, it was still treated as a complaint against a government agency. Telecom Australia, the monopoly provider was the Commonwealth government agency most complained about​​—twice as many complaints as against the taxation department in 1988.  

So that year marks the point at which the Australian telecommunications industry started to shift its emphasis from building a network to using the network, from infrastructure to services, from engineering to customers.  It was the beginning of a change in culture, from the nation building phase to exploitation of infrastructure, and from public bureaucracy to corporate status.  

Focus on services, rather than networks

At that stage the chief consumer interest was connection to the telephone for people living in rural and remote areas at a cost they could afford.  Today that is something nearly everybody takes for granted, although in some cases it can be quite challenging, given Australia’s geography and population distribution.  Today also we have a fundamental tension between a competitive, financially accountable industry and the social goals of uneconomic supply to more rural and remote areas.

Thus it is established by law that 

· standard telephone services, payphones and other carriage services of social importance (eg. digital data services) must be reasonably accessible to all people in Australia on an equitable basis, wherever they reside or carry on business, and 

· those services are supplied at performance standards that reasonably meet the social, industrial and commercial needs of the Australian community.

With the issues of basic access more or less under control, competition thinking was about how that infrastructure could be used and further developed so that it enhanced Australia’s competitiveness, offered innovative and diverse services, and did so in ways which would benefit consumers.  

The task of telecommunications consumer protection

Broadly speaking, consumer protection is what has to be done when competition does not deliver benefits to particular groups in society. 

There are some sections of the population that companies may not want as customers, because they don’t spend much money on telecommunications services or because the company has to spend more money to bring services to them than they can reasonably expect to get back as revenue.                    

For example –

· elderly people on fixed incomes who regard the phone as for emergencies, and who are not likely to buy enhanced services;

· people with disabilities, especially those who can’t get around.  They need the phone to stay in contact, but generally they are not in a position to spend much money on communications;

· people who live in remote areas.  They might be willing to spend above average amounts on communications, but provision of servive is not profitable, certainly not in the short term.  It is also most unlikely that any other company will duplicate infrastructure to give the people who live in remote areas a choice of network provider.

You can’t just say ‘bad luck’ to those people. Telecommunications is an essential service, and the essentiality has grown with time.  Citizens need to be connected.  It cannot just be left to market forces.  

So what do we do by way of consumer protection in Australia today?

Consumer Protection legislation

Consumer protection issues have recently received greater recognition and been brought together in a single piece of legislation, the Telecommunications (Consumer Protection and Service Standards) Act 1999 (the Act).   This excised the consumer protection elements of the Telecommunications Act 1997 and added further conditions relevant to the times.

The Universal Service Obligation

The Universal Service Obligation, or USO, remains a central consumer protection.  Most of the Act deals with it.  Australia’s Universal Service Obligation, like that in other countries, is a consumer protection measure designed to ensure that geography or location does not deprive people of basic services. 

Telstra, the former monopoly incumbent, is required to provide service throughout the nation.  It is compensated for the losses it incurs because of that obligation by carriers in proportion to their share of total telecommunications revenue.  Since Telstra has by far the largest single share of telecommunications revenue, it is largely compensating itself, but the costs for other providers, especially the bigger ones, are also quite significant.

Some indications of the figures involved are as follows:

· For the 1999-00 year, the net universal service cost was set by the Government at just under $281 m; 

· Telstra had to pay $215 m of that; 

· Of the remaining $66 m, the companies in the Optus group were liable for almost two-thirds of that, or about $40 m.  

· Five other carriers had to contribute more than $1 m, with 25 other carriers contributing something.  

· The lowest bill we sent out for contributing to the cost of Universal Service was $46.63.

That approach to providing universal service has remained substantially the same since the first pro-competitive Telecommunications Act of 1991.  There have been experiments around the edges but the basic system has stayed the same.  For instance, tendering for the USO is currently being experimented with.

It is without doubt a challenge to ensure universal service in a competitive telecommunications environment.  This is shown by the recognition of Universal Service Obligations in the World Trade Organisation’s Telecommunications Principles.  Those principles say 

any member has the right to define the kind of universal service obligation it wishes to maintain.  Such obligations will not be regarded as anti-competitive per se, provided they are administered in a transparent, non-discriminatory and competitively neutral manner.

So the need for universal service obligations is recognised even by the most powerful pro-competition body on the world scene.  There will always be some consumer protection necessary, even in countries with very competitive telecommunications regimes.

The Customer Service Guarantee

The Universal Service Obligation says you can have a telephone wherever you live.  It is about access to the telecommunications network.  But what if the service is always out of order or the phone is broken?  Or what if the telecommunications company fails to live up to its promises to install the line and tomorrow never comes?  Another necessary consumer protection measure is about ensuring a minimum level of service.

To deal with these issues, Australia has a Customer Service Guarantee made by law and incorporated in the Act.  It sets minimum standards for basic services and it gives consumers automatic credits on their accounts if a telecommunications supplier has taken too long to repair or connect a service.

Consumer Protection as Minimum Standards

Both these examples of consumer protection measures in Australia consist of setting minimum standards.  Consumers are free to buy higher quality of service if they want to and have the resources to do so, but the law sets out what as a minimum should be available to all.  They buy higher quality services for themselves.  However, for those citizens who are not in the position to do that the minimum standards are an important protection.

Consumer Protection for certain groups

There are also consumer protection measures to benefit particular groups.  For example, people who are deaf, or have other hearing or speech impairments.  Under Australian disability discrimination law, services provided to people without disabilities must also be available to people with disabilities unless it is not technically feasible or it is prohibitively expensive.  So we have a National Relay Service to enable people who can’t use ordinary telephones to access the telephone service.  That too is paid for by carriers in proportion to their share of telecommunications revenue. Services like these are still described as consumer protection, but in a different category from those that take the form of setting minimum standards.

Changing Directions in Telecommunications Consumer Protection

Minimum standards will probably stay in place.  However,  they are likely to be increasingly irrelevant, because of technological change and increased competition.  Sometimes when that happens there may be a push to raise the minimum standard, for example, to say that everybody has the right to data access at a particular data rate, especially for Internet connections , for example.  

However, there are other changes going on in the telecommunications consumer protection scene.  One of those changes has already been touched on: a general competition or trade practices regulator will be the one that chases up telecommunications providers for market misconduct.  It won’t be a government telecommunications regulator.

Industry taking responsibility for consumer protection

Another significant change is that the industry as a whole will take on, with varying degrees of enthusiasm, responsibility for consumer welfare and protection.  As a transition stage, government agencies and industry may share responsibility between them, but increasingly the responsibility shifts to industry.  There is a couple of examples in Australia.

Example 1: The Telecommunications Industry Ombudsman

Australia has an independent telecommunications complaint agency, a Telecommunications Industry Ombudsman (TIO).   If consumers have a complaint or grievance against their telecommunications service provider (including internet service providers) and they have not been able to resolve the complaint, they can take it to the TIO, and the TIO is legislatively empowered to award damages on the spot. 

Who pays for that, you might ask?  The industry does.  The provider who has been complained about is charged by the TIO for the cost of resolving the complaint.  What if they do not want to be involved in the TIO arrangements?  That is where the TIO is an example of government and industry working together.  The law says that any provider who has residential or small  business customers must be part of the TIO arrangements and must abide by the rules of the scheme.  If industry players refuse, the TIO calls in the Australian Communications Authority, which has taken companies to court for refusing to join the TIO scheme.

You might note that there is a built-in incentive for a provider to keep its customers happy: if they complain to the TIO, the company will get a bill for the cost of dealing with those unhappy customers.   If there are no complaints, then the service provider gets no charge for being part of the TIO scheme.

Example 2: Industry Codes of Practice

Another way in which industry is taking increasingly responsibility for consumer protection is through self-regulation.  Self-regulation is a very important development in Australian telecommunications, and consumer protection is just part of the self-regulatory picture.

Under Australia’s telecommunications arrangements, industry associations or bodies can develop codes of practice, and agree amongst themselves that they will conform to those codes.  Code compliance is thus voluntary.  However, it is possible to increase the pressure on companies to obey the codes.  The industry association that developed the code can ask the Australian Communications Authority to register the code.  If it meets certain requirements (eg. Adequate consultation in developing the code), then the ACA register it.  Then, if the occasion arises, the ACA has the power to direct a particular provider to obey the code.  

There are now six registered consumer codes. Some examples of consumer protection provisions in those codes are:

· if a provider is transferring a customer to it from another company, it has to make sure that the customer has given informed consent; 

· service providers are not allowed to bill for calls if the calls happened more than six months previously;

· advertisements about telecommunications deals and offers must be clear and with easily understand exceptions;

· providers have to tell unhappy customers with a complaint about the Telecommunications Industry Ombudsman.

It would be easy to get a heated discussion going among participants in Australian telecommunications about the effectiveness of these codes and how well self-regulation works for consumers.  In fact, the organisations that represent consumers in Australia recently decided to boycott the process of developing codes, saying that it uses too much of their resources and people and does not deliver good enough results.  Thus life is not too easy for consumer representatives.  Other people would say the codes are good, but compliance with them needs to be better.  

The Australian Communications Authority does acknowledge that the consumer codes do show that industry has taken seriously the needs of consumers.  However, we would like the codes to be less complicated and less detailed, and we would like industry to take on added responsibility for compliance.  If the government regulator has to come along and enforce these codes, is that true self-regulation?  We also recognise that there does need to be a strong consumer voice when these codes are developed, so we hope that the resource problems of the consumer groups can be resolved.

Future challenges of consumer protection

In an ideal telecommunications world, all consumers would benefit from competition.  They would get the services that suit them, the technology that meets their needs (if they fully understand their needs) and the level of customer service that they want.

We have seen  one  way in which reality falls short of this ideal picture, whereby not all consumers are sought after by the telecommunications providers.  However,  there is another important way in which reality falls short of the ideal.

Many consumers do not have the information and understanding needed to take advantage of competition and choice.  A big challenge in telecommunications protection is to help consumers understand what is going on in telecommunications so that they can make the right choices. 

Our surveys show many Australian telecommunications consumers are very frustrated.  They see lots of advertisements, they receive offers by mail, or from people knocking on their door or ringing them up.  There is a huge amount of information and much of it is confusing. Furthermore, people use telecommunications services in many different ways, so different services suit different people and their lifestyles.  Thus there is not a straightforward (vanilla) way to deliver the information.

In the ACA we are working with industry to increase the range and value of our information products, and trying to find ways of making them flexible so that consumers can find out the information they need to make their own choices without being overwhelmed by huge amounts of material.

Conclusion

So in conclusion, what are the consumer protection trends for the Australian telecommunications sector?

· The pattern of industry paying for consumer protection through a variety of mechanisms will continue.  It may even be that more industry participants will be brought into that system;

· The agency that acts on behalf of consumers when a company has done the wrong thing in the market place will be less and less an industry-specific regulator like the ACA.  It will be a general competition and consumer agency.  In Australia, that is the Australian Competition and Consumer Commission, whilst the ACA will maintain a strong technical reference for regulation of telecommunications (and radiocommunications);

· Minimum standards will continue to be legislated;

· The consumer protection task for an industry regulator will be to explain the industry to consumers.

